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OPINION

On January 26, 1998, plaintiff/appellee, Charlotte Alice Allen (“Wife”), filed a complaint
for absolute divorce against defendant/appellant, James Douglas Allen (“Husband”), allegng
inappropriatemarital conduct, cruel and inhuman treatment, and i rreconcilabledifferences. Husband
filed answer and counterclaim on February 6, 1998.

Husband and Wifeweremarried on June 6, 1982, in Fort Still, Oklahoma. Thereisonechild
of this marriage, Christopher Earl Allen, born on May 20, 1987. Christopher has been diagnosed
with Attention Defect Hyperactive Disorder (ADHD). On January 26, 1998, Wifefiled for divorce
alleging grounds of inappropriate marital conduct, cruel and inhumantreatment, and irreconcilable
differences. Wife avers that the parties were separated in Claksville, Montgomery County,
Tennessee, and that Husband had been liquidating the assets of the parties’ antique business. A trial
was held on July 12, 1999. On September 24, 1999, the court entered an order, with extensive
findings of fadt. The order providesin pertinent pert:



IT ISTHEREFORE ORDERED, ADJUDGED AND DECREED by
the Court as follows:

1. That the Complainant is granted a divorce on the ground of
Inappropriate Marital Conduct. That the Counter-Complaint is
hereby dismissed.

2. It would appear that the Defendant did retire from the United
States Army with more than Twenty (20) years seven (7) months of
military service and the Court finds that there would be thirteen (13)
years of marriage during the time of this military service.

3. That the Defendant’ s retired pay from the United States Army is
$966.75 per month and that the Defendant receives $337.00 per
month asan additional payment baseduponaV eteran Administration
Disdhility.

4. Based upon the time of marriage during the time of military
service, the Complainant is avarded fifty percent (50%) of the
Defendant’s military retirement. The Complainant is awarded no
portion of the Defendant’s VA Disability Bendfit.

* * * * *

12. That the $3,300.00 per month gross profit along withthe $483.37
military retirement and $337.00 VA Disability Benefit would resut
inanet monthly income of $4,120.38. Twenty one percent (21%) of
this would result in a child support amount of $650.00 per month.
The Defendant shall pay this support to the Complainant to begin
August 1, 1999 and by the first day of each month thereafter.

13. That the Defendant shall sign the child up for Tri-Care Prime
within thirty (30) days and should pay all premiums for Tri-Care
Prime.

14. That the Complainant and Defendant should equally divide al
medical, orthodontic, dentd, psychologi cd, thergpy, and any and all
other counseling, medical or dental related expenses and that the
Defendant isto reimburse the Complainant $608.38 for past medical
expenses not covered by theinsurance. The Complainant isawarded
ajudgment for this amount for which execution may issue.



15. That the Complainant isawarded the marital homelocated at 333
Deepwood Trial, Clarksville, TN 37042 and the Defendant isdivested
of any interest he may have in the said marital home and the
Complainant is hereby vested with the Defendant’ s interest.

16. That the Complainant shall be responsible for the monthly
mortgage on the home and should hold the Defendant harmless
against this debt.

17. That the Defendant is awarded the Sign Of The Times antique
businessand itsassets other thanthosein the basement of the marital
home.

18. That the parties had $14,600.00 in ajoint savings account of
which the Defendant took $14,000.00. The Complainant lived off of
$6,000.00 including a $5,000.00 cash advance on a credit card, the
Court is not satisfied that the $5,000.00 was repaid by the
Complainant to the Defendant to be pad against this debt.

19. That the[$14,000.00 that the] Defendant took plusthe $5,000.00
cash advance that the Complainant took would total $19,000.00.
Equally divided would be $9,500.00 to each party [sic]. Since the
Complainant received only $5,000.00 of of the credit card cash
advance, there is aremaining balance of $4,500.00 to equally divide
this sum between the two parties. The Defendant shall pay the sum
of $4,500.00 to the complainant as adivision of the cash and savings
of the parties. The Complaint isawarded ajudgment for thisamount
for which execution may issue.

20. That the Defendant shall pay the sum of $550.00 per month as
rehabilitative alimony tothe Complainant for atotal of five (5)years.
This shall begin on August 1, 1999.

21. That the Defendant is awarded the items he requested that he be
given in the list attached to his Local Rule 18.02 Statement. The
Defendant isfurther awarded the guns as his separate property which
were his before the marriage.

22. That the Defendant’ s mother isawarded the itemswhich she had
previously given to the parties, being atable, a picture, the alabaster
item, the gas grill and the Timberwolf chain saw.



23. That al of the remaining personal property of the marriage is
awarded to the Complainant including the remaining $500.00 of the
business property in the basement of the marital residence.

24. That the Defendant ishereby awarded the 1991 Ford Vanand the
1997 Chevy Van which total a value of $27,000.00. That the
Complaint is awarded the 1989 Pontiac Grand Am.

25. That the Complai nant should continueto pay the Citibank Credit
Card and the Bravo Card. The Defendant is ordered to pay all of the
remaining debts of the marriageincluding all credit cards and loans.
The Defendant shall maintain these accounts in a current status,
paying each bill monthly prior to the due date and shall hold the
Complainant harmless against the bdance of the marital debts.

26. That the Defendant is ordered to pay $1,000.00 of the
Complainant’ s attorney’ sfeesfor which ajudgment is granted to the
Complainant and execution may issue.

It is from this order that Husband apped's, presenting thefollowing issues &s stated in his
brief:

|. Whether thetrial court erred in the computation of appellant’ s net
monthly income?

[I. Whether the trial court erred by awarding appellee alimony
exceedi ng her needs and exceeding appd lant’s ability to pay?

[1l. Whether the trial court erred by awarding child support based
upon an erroneous computation of appellant’ s net monthly income?

V. Whether thetria court erred in the distribution of marital debt?

V. Whether the trial court erred in the distribution of marita
property?

VI. Whether the trid court erred by requiring appellant to pay
appellee attorney’ s fees?

VII. Whether thetrial court erred by awarding appd|ee fifty percent
of the appellant’s military retirement?



VIIl. Whether the trial court erred in its calculation of an award of
moniesin the parties’ joint bank account?

Sincethis case wastried by thetrial court sitting without ajury, we review the casede novo
upon the record with a presumption of correctness of the findings of fact by the trial court. Unless
the evidence preponderates agai nst the findings, we must affirm, absent error of law. Tenn. R. App.
P. 13(d).

We begin by addressing issues| and |11 together. Husband contendsthat thetrial court erred
in the computation of hisincome. He asserts that the evidence preponderates against the finding
that hisnet monthly incomeis$4,120.37.* Therecord reflectsthat Husbandproduced anincome and
expense statement reflecting his current economic position, and tax returns for the years 1997 and
1998. Hetestified that his antique businesslost $3,233.00 for calendar year 1998 and that his sole
income at the time of trial was his military retirement and disability pay. Husband also asserts that
thetrial court digegarded all evidence, except the 1997 tax return in computation of his monthly
income, and that 1997 was one of the best years that he hadin his business since it began in 1984.

The factorsto consider in determining the amount of child support to be paid by an obligor
parent are found in the guidelines published by the Tennessee Department of Human Services. See
Tenn. Comp. R. & Regs. 12402-4-.03 (1994). Hence, the calculation of both alimony and child
support are based, at least in part, on the trial court’s findings regarding the obligor spouse’s net
incomeor “earning capacity.” See Siegel v. Siegel, No. 02A01-9708-CH-00198,1999 WL 135090,
*2 (Tenn. Ct. App. March 5, 1999).

In some cases, a court may deviate from the Tennessee Child Support Guidelines:

In cases where initial support is being set, a judgment must
be entered to include an amount due for monthly support from the
date of the child’ sbirth or date of separationor date of abandonment
whichever is appropriate, until the current support order is entered.
Thisamount must be cal cul ated based upon the guidelines using the
average income of the obligor over the past two years and is
presumed to be correct unlessrebutted by either party.

Tenn. Comp. R. & Regs. tit 10, ch. 1240-2-4-.04(1)(e) (amended Oct. 1997). This provision
reflects a legidlative intent that when the amount of a obligor parent’s income is not known, an
average should be taken, and a period of two yearsis an appropriate period of time to average the
income. Brown v. Brown, No. 03A01-9812-CV-00417, 1999 WL 552854, *5( Tenn. Ct. App. July
28, 1999). However, theregulation also indicatesthat the presumption that an average of twoyears
incomeas an indication of the proper basis for child support may be rebutted. 1 d. TreChild

! This figure includes $3,300.00 per month imputed income from Husband’s business, Husband’ s disability
pay of $337.00 per month, and $483.37 as one-half of Husband's retirement pay.
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Support Guidelines allow for the imputation of income to an obligor parent who is willfully and
voluntarily unemployed or underemployed. Beemv. Beem, No. 02A 01-9511-CV-00252, 1996 WL
636491,*3 (Tenn. Ct. App. Nov. 5, 1996). To determine a child support award based on earning
capacity rather than actual net income, there must be a threshold finding that the obligor parent is
willfully and voluntarily underemployed or unemployed.  Stephenson v. Stephenson, No.
01A01-9212-CH-00488, 1993 WL 298908, *4 (Tenn. Ct. App. Aug.6, 1993); Marcusv. Marcus,
No. 02A01-9611-CV-00286, 1998 WL 29645, *3 ( Tenn. Ct. App. Jan. 28, 1998).

Theissuebeforethe Tennessee Supreme Court inBrooksv. Brooks, 992 S.W.2d 403
(Tenn. 1999), was whether Mr. Brooks's child support obligation should be based on his 1995
income of $25,888.00 or upon hisearning potential. In makingitsdetermination, the Brooks Court
found that therecord indicated that the Court of Appealswasoorrect inconcludingthat “Mr. Brooks
was willfully and voluntarily underemployed at the time of the evidentiary hearing in July 1995."
Id. at 407. In so finding, the Brooks Court cited the Guidelines, which provide: "If an obligor is
willfully and voluntarily unemployed or underempl oyed, child support shall be cal culated based on
a determination of potential income, a evidenced by educational level and/or previous work
experience.” Tenn. Comp. R. & Regs. ch. 1240-2-4-.03(3)(d). 1d. Having found Mr. Brooks
voluntarily underemployed, the Court imputed a yearly income of $102,087.00, based on income
made prior toliquidating hisbusiness. Id. That amount was equal to the amount of profitsthat the
business generated one year prior to the hearing. Id.

For one who is self-employed, Tennessee courts have acknowledged the difficulty in
determining income.

[W]here the obligor spouseis self-employed, the potential existsfor
the obligor to manipulate his reported income either by failing to
aggressively solicit business or by inflating his business expenses,
thereby minimizing hisincome. See, e.g., Koch v. Koch, 874 SW.2d
571,578 (Tenn. Ct. App. 1993) (recognizing difficulty of establishing
husband's self-employment income from commercial painting
business).

Beemv. Beem, at *4. Where a self-employed obligor parent can control the salary that hereceives,
acourt may berequired to determine “whether the potential existsfor the obligor to manipulate his
reportedincomeeither byfailing to aggressively solicit businessor by inflating hisexpenses, thereby
minimizing hisincome.” Sandusky v. Sandusky,, No. 01A01-9808-CH-00416, 1999 WL 734531,
*4 (Tenn Ct. App. Sept. 22, 1999) (quoting Beem, at *4). An obligor parent will not be allowed
to avoid a support obligation by arranging a smaller salary while the business prospers. Id. at *5.

In the instant case , the trial court made an attempt to examine whether there wasan
opportunity for Husband to manipulate hisincome. An order was entered March 30, 1998, stating:

That the Defendant should be able to continue to run the family
business but that he should keep a journal of all items purchased,
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from whom it is purchased and the amount of the purchase price.
Further he should keep ajournal of all sales of items, to whom the
item is sold and the amount of the sale price.

In an income and expense statement dated June 25, 1998, Husband reportsmonthly income
of $1,303.75 from his military retirement payment of $966.75 and a VA disability payment of
$337.00 per month. He reported total monthly expenses of $3,569.65, including $550.00 in child
support. Husband claimed to have a deficit of $2,565.95 per month.

Concerning Husband’ santiquebusiness, thetrial court’ sJune 26, 1998 order states, inter alia
that Husband had not removed the property from the basement of the marital home athough it was
released by the court in a hearing on March 16, 1998, pursuant to hisstatements in court that his
business was shut down by keeping him from his property. The court further found that Husband
did not produce documentation detailing the items purchased and sold in his antique business as
ordered by the court. The trial court stated that pursuant to Husband’ s testimony, the court was
aware that he had participated in two antique shows and bought and sold items, but that the court
remained unsureif hisexpenses of the business outweighed hisincome. The court ordered Husband
to produce his 1997 tax return and income and expense statements and books before considering an
adjustment to the pendente lite support.

Thereisno transcript of the evidence but the record does contain arather sketchy statement
of the evidencewhich reads in pertinent part:

4. The Defendart testified that hewas in the antique business.

His business consisted of buying and sdling antiques. He also
traveled across the county and bought and sold antiques [at] various
trade shows throughout the year. The Defendant produced a copy of
his 1998 tax return in which he testified that his business showed a
loss of $3,233.00 for the calendar year 1998. He further testified that
the antique business had been slow and that he did [not] know how
much he would be able to make for the calendar [year] 1999. He
testified that [in] 1997[,] which was hisbest year inalong timein the
antique business, he showed a net profit of $12,561.00. The
Defendant testified that he began the antique businessin 1984. He
further testified that the Complainant only partici pated approximately
ten (10) months in the antique business

5. The Defendant further testified that his current monthlyincomeas
of July 12, 1999 was only what he was receiving from his retirement
and his VA disability pay. He filed an Income and Expense
Statement with the Court, showing that heneeded $2,524.47 each and
every month to meet his obligations. The Defendant was already
payingtemporary child support and alimony intheamount of $797.00
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to the Complai nant each and every month. Further hewasmakingthe
monthly mortgage payment in the amount of $965.00. Also, hewas
paying all of the household expenses.

* * * * *

associ died Mt iDgbamglaht desliT bokttit dyvesguibetofohetpast several months he has
been unable to successfully work in hisantique business. He has been mentally and
physically unable to focus on the business.

* * * * *

could H&e Ban@bmpl Sb&apiashifiedttist $bcI06f@aqmet month, showing [a] gross
profit of $3,300.00 per month. However, the Complainant provided no proof to the
Court to verify these figures.

13. The Complainant testified that the Defendant removed
approximately $30,000.00 worth of property relating to the antique
business, from the marital home at the time of the separation. The
Complainant valued this property based on her limited knowledge of
the antique business. The Complainant provided no proof to the
Court to verify thisfigure.

Husband’ s1997 and 1998 tax returnsare containedin therecord and marked astrial exhibits.
ScheduleC of Husband’ s1997 tax return, indicating profit or lossfrom business, reflectsgrosssales
in 1997 of $68,902.00, gross income of $39,604.00, and a profit of $15,467.00. Husband's 1998
Schedule C reflects gross sales of $21,595.00, gross income of $13,535.00 and a $3,233.00 loss.
Husband argues that the trial court focused on the 1997 tax return, ignoring the 1998 return or any
testimony by Husband regarding the businessin 1999. Husband contendsthat thetrial court should
have at least averaged the 1997 and 1998 figures for a more accurate estimation of hisincome.

Thefindings of thetrial court indicate that the court did not find the testimony of Husband
creditable regarding the future prospects of his business.

When the resolution of the issuesin a case depends upon the
credibility of witnesses, the trial judge who has the opportunity to
observe the witnesses intheir manner and demeanor whiletestifying
isin afar better position than this Court to decide those issues. See
Whitaker v. Whitaker, 957 SW.2d 834, 837 (Tenn. Ct. App.1997);
see also McCaleb v. Saturn Corp.,, 910 SW.2d 412, 415
(Tenn.1995). The weight, faith, and credit to be given to any
witness's testimony liesin the first instance with the trier of fact, and
the credibility accorded will be given great weight by the appellate
court. Seeln re Estate of Walton v. Young, 950 SW.2d 956, 959
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(Tenn.1997); McCaleb, 910 SW.2d at 415. Thetrial court will not
be reversed unless there is found in the record clear, concrete, and
convincing evidence other than the oral testimony of witnesses that
contradicts the trial court's findings. See Hawkins v. Ellis No.
02A01-9708-CH-00203, 1998 WL 704521, at * 4 (Tenn. Ct. App.
Oct.12, 1998) (citing Galbreath v.Harris 811 S.W.2d 88, 91 (Tenn.
Ct. App.1990)).

Brownyardv. Brownyard, No. 02A01-9803-CH-00063, 1999 WL 418352, * 7 (Tenn. Ct. App. June
22,1999).

Infinding that Husband is underemployed, thetrial court made the threshold findingthat is
necessary to allow for the use of hispotential incomein determining child support. Thetrial court
did not believe that the 1998 tax return refl ected atypical year’s earnings, and that the 1997 tax
return was morein line with Wife' stestimony regarding usual earnings of thebusiness. Itiswithin
the discretion of the trial court to weigh the credibility of the Husband' s testimony against Wife's
and determine that her estimation of hisincome was more credible. The use of the 1997 tax return,
along with Wife' s testimony to determine Husband' s potential income is not an abuse of the trial
court’s discretion. Consequently, we do not find that the evidence preponderates agginst the tria
court’ s finding that Husband was underemployed. However, it is unclear how the $5,000.00 per
month income is reduced to a “ gross prdfit of $3,300.00 per month.” The record does not reveal
whether Husband’ s monthly social security deduction has been consideredin arriving & that figure.
Therefore, we remand thisissueto thetrial court for aspecific determination of Husband’ smonthly
income and for application of same to the Tennessee Child Support Guidelines.

Husband' s second issue is whether the trial court erred in awarding Wife rehabilitative
aimony. Husband contends that the award exceeds her need and his ability to pay. Thetria court
awarded Wife $550.00 per month rehabilitative alimony for five (5) yearsto begin on August 1,
1999. Husband cortends that his monthly income is $1,303.75. He asserts that when his alimony
and child support obligations are factored in, he suffers a $2,529.47 loss each month. Husband
contends that Wife has anet income of $301.16 after expenses, and, including the alimony award,
her surplus monthly income rises to $1,501.16. Husband asserts that Wife is trained as a surgical
technician. He also contends that Wife does not need the support and that the issue should be
remanded for alimony to be cal culated based either upon his sworn testimony regarding hisincome
or an average of hisincome over the past two years.

Wife asserts that the trial court did not abuse its discretion in awarding her five years
rehabilitative alimony. Wifecontends that she has a need to re-establish herself in the job market.
Wife assertsthat Husband has an earning capacity of $4,000.00 to $5,000.00 per month, while she
has spent approximately nine years caring for the home and the child, Christopher, who suffersfrom
ADHD. Wifeassertsthat thetrial court appropriately considered fault in making its determination
regarding alimony, pointing out that the divorce was awarded to Wife on the grounds of
Inappropriate marital conduct.



Guidelines for the determination of aimony are set forth in T.C.A. 8§ 36-5-101 (d) (Supp.
1997). Thetria courtisafforded widediscretion concerning the award of alimony, and an appellate
court should reverse the trial court’s findings only in instances in which this discretion “has
manifestly been abused.”  Hanover v. Hanover, 775 SW.2d 612, 617 (Tenn. Ct. App.
1989)(citations omitted).  Although there is no absolute formula for determining an award of
aimony, the need of the spouse seeking support is one of the moreimportant factors. The obligor
spouse’ sability to pay isalso afactortoconsider, Cranfordv. Cranford, 772 S.W.2d 48, 50 (Tenn.
Ct. App. 1989), aswell asfault of the obligor spouse in the termination of the marriage. Gilliam
v. Gilliam, 776 S.\W.2d 81, 86 (Tenn. Ct. App.1988). The spouse obtaining the divorce should not
be left in aworsefinancial situation than he/she was before the other spouse's misconduct brought
about the breakup of the marriage. See Long v. Long, 957 SW.2d 825, 830 (Tenn. Ct. App.
1997); Shacklefordv. Shackleford, 611 S.W.2d 598, 601 (Tenn. Ct. App.1980). Tennessee courts
have shown a preference for rehabilitative aimony over other types of alimony because one goal is
to ultimately sever the ties between the parties so they will no longer be dependent upon oneanother
and can "berelieved of theimpedimentsincident to thedissolved marriage...." Herrerav. Herrera,
944 S\W.2d 379, 387 (Tenn. Ct. App. 1996) (citing Self v. Self, 861 S.W.2d 360, 361 (Tenn.1993)).

Theaward of rehabilitativealimony to Wifeisnot an abuse of discretion. Wife’' sincomeand
expense statement at the time of trial showed a monthly net income of $1,720.00. The statement
indicates that Wife's monthly expenses, excluding the expenses of the child, are approximately
$870.00 per month. Thefinal order awardsthe marital home to Wife and makesher responsiblefor
monthly mortgage payments. Husband's income and expense statement filed & the time of trial
indicatesthat the mortgage payment, which hewasresponsiblefor at thetime of trial, is$965.00 per
month, and the utilities on the home are approximately $249.93 per month. Upon Wife's
assumption of the monthly mortgage payment and home utilities, her monthly expensesare thereby
increased by approximately $1,214.93 for totd monthly expenses of approximatdy $2,084.93. As
Wife' s net income is approximately $1,720.00, we believe that an award of $400.00 per month to
bring her net monthly income to atotal of $2,120.00, is an amount sufficient but not excessive to
meet her monthly expenses. Accordingy, wemodifythetrial court’ saward of rehahilitative alimony
from $550.00 to $400.00.

Husband next asserts that the trial court erred in the distribution of marital debt. Husband
contends that he was ordered to pay all of the marital debt with the exception of Wife's Citibank
credit card and her Bravo card, yet he did not incur all of the remaining marital debt and did not
solelyreceiveall the benefitsfrom such debt. Husband contendsthat financial recordsdisclose Wife
ismuch more able to assume the marital debts. Husband contendsthat at the very least, the marital
debt should be divided more evenly among the parties.

Wife isto assume the debt on the marital home. In addition, her share of marital property
was debited by $5,000.00 to compensate Husband for a credit card advance that she made. The
statementsfiled pursuant to local rule 18.02 provided no assistance as to the total amount of debt
each party assumed, as neither set out debt bal ances, and therecord isunclear asto what marital debt
remained in addition to that specifically addressed by the trial court.
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A tria court's decision on distribution of marital property in a divorce proceeding is
presumed correct unless evidence preponderates otherwise. Tenn. R. App. P. 13(d). Husband has
not produced specific proof with regard to the marital debt. Consequently, wefind that the evidence
does not preponderate against findings of the trial court with regard to the distribution of marital
debt.

In Husband's fifth issue, he contends that the trial court erred in the valuation of marital
property. Husband assertsthat hisvaluation of businessitemsin the basement of the marital home
at $2,500.00 was based on sixteen years of experience in the antique business. Husband
characterizesWife' svaluation of theseitemsat $30,000.00 asa“ wild guess’ based upon ten months
of work in the antique business. Husband assertsthat it was an abuse of discretion by thetrial court
to opt for the valuation of the Wife, where the Husband’ s knowledge and experiencein the antique
businessis clearly superior.

The vd uation of amaritd assetisafact driveninquiry. Kinardv. Kinard, 986 S.W.2d 220,
231 (Tenn. Ct. App. 1998). The value of marital assets isto be determined by considering all
relevant evidence, and each party bears the burden of bringing forth competent evidence. Wallace
v. Wallace, 733 SW.2d 102, 107 (Tenn. Ct. App.1987). If thereis conflicting evidence of value,
the trial judge may assign avalue within the range of values supported by evidence. Ray v. Ray,
916 S.W.2d 469, 470 (Tenn. Ct. App.1995). On apped, the trial judge's factual findings are
presumed correct unless the evidence preponderates against them. Jahn v. Jahn, 932 S.W.2d 939,
941 (Tenn. Ct. App.1996).

Thetrial court found in pertinent part:

25. That the Complainant testified that the Defendant removed
approximately $30,000.00 worth of property relating to this business
from the marital home. That there were approximately eighty (80)
empty boxes remaining inthe homewhich the Complainant testified
had previously contained the items which were part of the business.
The Defendant left approximately $500.00 worth of items in the
home which has not been removed to this date.

26. The Defendant testified that there was not $30,000.00 worth of
items removed from the home but that he only removed
approximately $2,000.00 worth of goods. The Defendant never
explained why he left eighty (80) empty boxes in the basement with
the appearancethat theitemswere still there. The Defendant agreed
that there was approximately $500.00 worth of items left in the
basement. The Court does not find this believable since the
remaining $500.00 worth of items would be one fifth of the total
value of the goods if the Defendant took only $2,000.00 worth of
property. The Court findsthat if there had only been $2,500.00 worth

-11-



of total property, the Defendant most likely would have taken all of
the property. The Court findsit believable that there was $30,000.00
worth of property in the basament.

Webelievethisto beacredibility issue, and therefore defer to thejudgment of thetrial court,
who had “the opportunity to observe the witnesses in their manner and demeanor while testifying”
and who “isin afar better position than this Court to decide those issues.” See Brownyard, supra.
Accordingly, we affirm the trial court with regard to the valuation of marital assets.

Husband’ ssixth issue addressed whether thetrial court erred by requiring himto pay Wife's
attorney’ sfees. An award of attorney fees constitutes alimonyin solido. Herrerav. Herrera, 944
S.W.2d at 390; Cranfordv. Cranford, 772 SW.2d at 52, The decision whether or not to award
attorney’ sfeesiswithin the sound discretion of thetrial court and "will not be disturbed upon appeal
unlessthe evidence preponderates against such adecision.” Kincaid v. Kincaid, 912 S.W.2d 140,
144 (Tenn. Ct. App. 1995); see Rule 13(d) Tenn. R. App. P.

As with any alimony award, in deciding whether to award attorney’s fees as alimony in
solido, thetrial court should consider the relevant factors enumerated in T.C.A. § 36-5-101(d). A
spouse with adequate property and income is not entitled to an award of alimony to pay attorney s
feesand expenses. Umstot v. Umstot 968 S.W.2d 819, 824 (Tenn. Ct. App. 1997); and Duncan v.
Duncan, 686 S.W.2d 568, 573 (Tenn. Ct. App. 1984). Where the court awards the wife alimony
in solido adequate for her needs and attorneys fees, it may not be proper for the trial court to make
an additional award of alimony in solido for payment of the wife's attorneys fees. Id.

Theseawardsareappropriate, however, only when the spouse seeking
them lacks sufficient funds to pay his or her own legal expenses,
Houghland v. Houghland, 844 S.W.2d 619, 623 (Tenn. Ct. App.
1992); Ingram v. Ingram, 721 SW.2d at 264, or would be required
to deplete his or her resources in order to pay these expenses.
Harwell v. Harwell, 612 SW.2d 182, 185 (Tenn. Ct. App 1980).

Brown v. Brown, 913 SW.2d 163, 170.(Tenn. Ct. App. 1994). Where one party has been awarded
additional fundsfor maintenance and support, and such fundsare intended to provide the party with
asource of futureincome, that party need not be required to pay legal expenses by using assets that
will provide for future income. Batson v. Batson, 769 S.\W. 2d 849, 862 (Tenn. Ct. App. 1988).
Thus, where the wife has demonstrated that sheisfinancially unable to procure counsel, and where
the husband has the ability to pay, the court may properly order the husband to pay the wife's
attorneys fees. Harwell v. Harwell, 612 SW.2d 182, 185 (Tenn. Ct. App.1980); Palmer v.
Palmer, 562 SW.2d 833, 839 (Tenn. Ct. App.1977); Ligon v. Ligon, 556 SW.2d 763, 768 (Tenn.
Ct. App.1977).

In the instant case, the trial found with regard to Wife attorney’ s fees:
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41. That the Complainant was forcedto file thisdivorce in order to
get pendentelite support for herself and her minor child and tofurther
receive temporary custody of this minor child. The divorce was
predicated on the Defendant’s fault in this marriage and the
Defendant is ordered to pay $1,000.00 of the Complainant’s
attorney’s fees.

Wif ehas been awar ded noalimony in solido except for theaward of her attorney’ sfees. The
award of rehabilitative alimony is to provide for Wife's future support, and she should not be
required to depl ete her future support in paying atorney’s fees. Accordingly, we affirm the order
of thetrial court granting Wife's attorney’ s fees of $1,000.00.

Husband’ sseventhissueiswhether thetrial court erred in awardingWifefifty percent of his
military retirement benefits. Husband contends that the trial court failed to establish the portion of
his military retirement subject to adivisionas marital property, because it did not limit the division
of retirement benefits to those that accrued during the period of the marriage

Marital property includesboth vested and unvested retirement benefitswhichaccrued during
the marriage, and is subject to division under T.C.A. 8 36-4-121 (a)(1). In Cohen v. Cohen, 937
S.W.2d 823, 830 (Tenn. 1996), the Court said:

Three helpful observations made by the Court of Appeals in
Kendrick, [Kendrick v. Kendrick, 902 S.W.2d 918 (Tenn. Ct. App.
1994)] bear repeating:

1. Only the portion of retirement benefits accrued
during the marriage are marital property subject to
equitable division.

2. Retirement benefits accrued during the marriage
aremarital property subject toequitabledivision even
though the non-empl oyee spouse did not contribute to
the increase in their value.

3. The value of retirement benefits must be
determined at a date as near as possibl e to the date of
the date of the divorce.

Cohen, at 830.

In Kendrick v. Kendridk, supra, the Court determined that the wife should receive aportion
of the husband’s military retirement pay, and that her share should be based on the number of years
of service credit that the husband earned during the marriage. Kendrick, 902 SW.2d at 926.
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Intheinstant case, Husbandretired from the United States Army with morethantwenty years
and seven months service. The trial court ordered that Wife should receive fifty percent of
Husband’ s retirement pay. During thirteen years of Husband’s service, he was married to Wife,
which is sixty-five percent of 20 years. Therefare, we modify the trial court’ sorder to make only
sixty-fivepercent of Husband smilitary retirement marital property, subject to division. Husband's
total military benefitsare $966.75 per month. Sixth-fivepercent of Husband’ stotd military benefit
is $628.39,and fifty percent of that amount is $314.19. Therefore, we modify thetrial court’s order
and award Wife $314.19 per month of Husband’ s military retirement benefit. Sincethe Husband's
military retirement benefits constituteapart of the Husband’ sincome used to cal aul ate child support
under theguidelines, itisnecessary that the child support bemodified accordingly. Themodification
to Husband's military retirement benefits should be taken into consideration on remand in
determining child support.

Husband' sfinal issueiswhether thetrial court erred in calculating the award of fundsin the
parties joint bank account. With regard to the division of those fundsthe trial court ordered:

18. That the parties had $14,600.00 in ajoint bank account of which
the Defendant took $14,000.00. The Complainant lived off of
$6,000.00 including a $5,000.00 cash advance on a credit card, the
Court is not satisfied that the $5,000.00 was repaid by the
Complainant to the Defendant to be pad against this debt.

19. That the[$14,000.00 that the] Defendant took plusthe $5,000.00
cash advance that the Complainant took would total $19,000.00.
Equally divided between the parties would be $9,500.00 to each
paty. Since the Complainant received only $5,000.00 off of the
credit card cash advance, there is a remaining balance of $4,500.00
to equally divide this sum between the two parties. The Complaint
Isawarded ajudgment for thisamount for which execution may issue.

The evidence does not preponderate against this division as afair and equitable division pursuant
to T.C.A 8 36-4-121(a)(1). Accordingly, weaffirm the property division of the trial court.

In sum, the order of thetrial court is modified to award rehabilitative alimony to Wifein the
amount of $400.00 per month for five years and further modified to award Wife, as part of the
division of marital property, the sum of $314.19 per month & her part of Husband’s military
retirement pay. The award of child support isreversed, and the caseis remanded for thetrial court
to determine Husband’ sincome and makethe appropriateaward of child support consistent withthis
Opinion. Pending this determination by the trial court, the present award o child support shdl
remaininfull forceand effect. Thedecreeisinall other respectsaffirmed, and the caseisremanded
tothetrial court for such further proceedings, including entry of an order by thetrial court providing
that Wife is entitled to receive her part of the retirement payments directly from U. S. Army in
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accordance with 10 USC Sec.1408 (d) (1). Costs of the appeal are assessed to the appellant, James
Douglas Allen, and his surety.

W. FRANK CRAWFORD, PRESIDING JUDGE, W.S.
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